Transfer on Death Deeds

On August 1, 2008, Minnesota joined ten other stat@llowing the use ofTransfer on Death
Deeds - a probate avoidance technique involving realpgrty transfers by which “grantor(s)”
conditionally transfer title to one or more benigites, with the conveyance only taking effect
upon the death(s) of the grantor(s).

A Transfer on Death Deed

. conveys no present interest in the real propertiigantended beneficiary or beneficiar-
ies,
and

. can be revoked at any time prior to the death(sh@fyrantor(s).

The primary benefit of usingBransfer on Death Deeds that title to real property can be trans-
ferred more quickly to persons who would othervasquire title to such property upon the
death(s) of the grantor(s), without the delay axukase involved in opening a probate court file.

Perfecting a transfer of real property pursuarat Toansfer on Death Deeds not for do-it-
your-selfers. While the conditional conveyancedaspleted by:

. the proper preparation and execution of Thensfer on Death Deed
and
. the timely recording thereof,

there are traps for the unwary.

Basic Requirements

The basic requirements fofTaansfer on Death Deedare the following:

1. one or more “Grantor Owners”;
2. transfer an interest in real property;
3. to one or more “Grantee Beneficiaries”,
4. pursuant to a deed that:
A. expressly stateghat it will be effective only upon the death($poe or more of

the Grantor Owners;

and



B. is recorded in the proper county office priothie death(s) of the Grantor
Owner(s) upon whose death(s) the conveyance is &ffbctive.

Definition - Grantor Owner .

A “Grantor Owner” is defined by the statute toan owner named as a grantor ifiransfer on
Death Deecupon whose death the transfer of the real propetgnditioned.

Definition - Grantee Beneficiary.

A “Grantee Beneficiary” is defined by the statuteoe a person or entity named as a grantee
beneficiary in arransfer on Death Deed

Requirements for the Signature of the Grantor’s Spase

If a spouse of a Grantor Owner fails to sighransfer on Death Deedwith respect to real
property that is their homestead, the deed wiltdid and ineffective for any purpose.

Therefore, both spouses must signTalinsfer on Death Deedsregardless of which spouse
“‘owns” the property, because all real propertyssuemed to be the grantor’'s homestead in the
absence of a court order declaring it to be otreswi

Can a Transfer on Death Deed be Used to Avoid Paygrfor the Cost of Nurs-
ing Home Care?

No. A Transfer on Death Deedcannot be used to avoid paying for the cost o§ingrhome
care, for a couple of reasons:

1. A Transfer on Death Deedwill only be effective upon the death(s) of thea@or
Owner(s). Therefore, a county agency may be abierte the sale of real property to a
third party prior to the death(s) of the Grantorr@w(s), generating funds the Grantor
Owner(s) may be required to use in order to payiferGrantor Owner’s costs of nursing
home care.

2. Any interest(s) transferred by the Grantor Owsjeid a beneficiary will be subject to a

claim by the county agency for the recovery otabts of caring for the Grantor
Owner(s) in a nursing home.

Can a Transfer on Death Deed be Revoked Prior to thDeath of the Grantor
Owner?

Yes. A Transfer on Death Deed can be revoked foithie death of the Grantor Owner.

If a Grantor Owner changes his or her mind reggrdinlecision to execute and recortrans-
fer on Death Deedthe decision can be reversed by recording a "Reiacaf Transfer on




Death Deed” in the same recording office in whiacé originalTransfer on Death Deedwas
recorded.

Alternatively, if a Grantor Owner conveys the saie@ property described inTaansfer on
Death Deedto a third party pursuant to a regular ddéd,conveyance to the Grantee Benefici-
aries identified on th&ransfer on Death Deedwill be void and of no effect.

Do the Grantee Beneficiaries of a Transfer on DeatBbeed Need to Consent to
the Deed?

No. The Grantee Beneficiaries oTeansfer on Death Deedneed not consent to, accept deliv-
ery of, or put their signatures upon, thansfer on Death Deed

However, after the death(s) of the Grantor Ownet{® Grantee Beneficiaries may refuse to ac-
cept the interests conveyed to them fransfer on Death Deedpursuant to a statutory proce-
dure which requires filing “disclaimers” with bolibcal officials, and the Internal Revenue
Service.

After the Death(s) of the Grantor Owner(s), What Adion Must be Taken
in Order to Establish Title in the Grantee Beneficaries?

After the death(s) of the Grantor Owner(s), théofwing documents must be filed with the
county recording office in which thEransfer on Death Deedwas originally recorded:

1. An Affidavit of Identity and Survivorship , which identifies that the Grantee Benefici-
ary or Beneficiaries survived the deaths of all@rantor Owners by at least 120 hours.

2. Certified Copies of Death Certificatesfor each of the Grantor Owners.

3. A Medical Assistance Clearance Certificatéssued by the county agency in which the
real property is located for each Grantor Owner.

When Should a Transfer on Death Deed be Considerddr Use?

While aTransfer on Death Deedcan be used in numerous situations in order teteameal
property title more quickly to persons who woultertvise acquire such title upon the death(s)
of the grantor(s), the advisability of doing saesch situation must be considered.

Compare the following two situations - one situatiavoring the use of @ransfer on Death
Deed and one situation where the appointment of agnalgepresentative by the probate court
may be more appropriate than use @fansfer on Death Deed



1. Situation Favoring the Use of a Transfer on Deatbeed; One Child

Assume that an unmarried person owns a house thaevsold upon her death because her only
living child does not want to keep it after her tthea

Probate Court Procedures
If a person dies owning title to a house and héd ¢k entitled to it after her death - either pur-
suant to a Will provision or other laws - the sumg child will have to complete one of two
probate court procedures in order to obtain thallagthority to sell the house:
A. Be appointed by the probate court as the persepatsentative of the decedent’s estate;

or

B. Obtain a court decree declaring that the chikthésowner of the house pursuant to Min-
nesota statutes governing the descent of a hondestea

Under the first procedure, the child can be auteatito sell the house as the personal represen-
tative of the estate six to eight weeks after thatll of the owner.

Under the second procedure, the child can be aa#tbto sell the house - as its new owner -
eight to twelve weeks after the death of the owner.

Probate Costs - Appointment of a Personal Represeative

The costs required in order to obtain the authaatsell the house to a third party pursuant to the
child’s appointment as personal representativl@fiecedent’s estate, include the following:

1. Attorney fees required in order:

. to prepare and file probate court documents nepetspetition for the appoint-
ment of the child as the personal representatitheoflecedent’s estate,
and
. to obtain court approval thereof;
2. Administrative fees required in order to obtagntiéied copies of theProbate Letters’,
theWill (if any), and theCourt’'s Order of Probate of the Will (if any);

and

3. Administrative fees required in order_to recdrd Probate Letters’, the Will (if any),
and theCourt’s Order of Probate of the Will (if any).




Probate Costs - Court Decree

The costs required in order to transfer title ® ¢hild pursuant to a probate court title decree
procedure include the following:

1. Attorney fees required in order:

. to prepare and file probate court documents nepesspetition for the court’s
decree that the child is the owner of the house,
and
. to obtain court approval of the requested decree;
2. Administrative fees required in order to obtagntiéied copies of the CourtBecree of
Ownership;
and
3. Administrative fees required in order to recdrd Court’sDecree of Ownership.

Transfer on Death Deed Procedure

Alternatively, had the owner used'eansfer on Death Deedn order to transfer the house title
to her child upon the owner’s death, the child tesew owner - could be authorized to sell the
house approximately two weeks after the deathebthiner - the time it would take in order to:

. obtain the owner’s death certificate and medicsiséance clearance certificate,
and
. prepare an Affidavit of Survivorship.

Therefore, if the child had acquired title to theuke pursuant to Bransfer on Death Deedthe
child could be authorized to sell the house on&tmmonths sooner than if the child had been
required to seek authority from the probate court.

Costs of Transfer on Death Deed Procedure

The costs required in order to transfer title ® ¢hild pursuant to @ransfer on Death Deed
include the following:

1. Attorney fees required in order to prepareThansfer on Death Deed(before the death
of the decedent);

2. Administrative fees required in order_to recdrdTransfer on Death Deedbefore the
death of the decedent);

3. Attorney fees required in order to preparé#idavit of Survivorship (after the death
of the decedent);

4. Attorney fees required in order to prepare andiolaMedical Assistance Clearance
form from the appropriate county agency (afterdbath of the decedent);



and

5. Administrative fees required in order to recdrdAffidavit of Survivorship , Death
Certificate, andMedical Assistance Clearancéafter the death of the decedent).

Conclusion
In a situation where the decedent is survived by one child, transferring real property title to

the child pursuant to @ransfer on Death Deedmay be a better option than utilizing a probate
court procedure in order to obtain authorizationtfie child to sell the house.

2. Situation Not Favoring Use of a Transfer on Deatlbeed; Five Children

Assume that an unmarried person owns a house théevsold upon her death because her five
living children - who are all marrieddo not want to keep it after her death.

Probate Court Procedures

If a person dies owning title to a house and hddn are entitled to it after her death - either
pursuant to a Will provision or other laws - theegent’s children will have to complete one of
two probate procedures in order to obtain the lag#iority to sell the house:

A. one or more persons - who may be children oftégwedent - must be appointed by the
probate court to be the personal representatioé(be decedent’s estate;

or

B. the children must obtain a decree from the pmwbatrt declaring that they are the own-
ers of the house pursuant to Minnesota statutesrgmg the descent of a homestead.

Under the first procedure, the personal represee(a) of the estate can be authorized to sell the
house six to eight weeks after the death of thedat.

Under the second procedure, the children can bectiokly authorized to sell the house - as its
new owners - eight to twelve weeks after the deéathe decedent.

However, all of the children and their spouses rsiggt any purchase agreement and deed con-
veying the real property to a third party. This me¢hat in this situation, ten signatures would be
required on any purchase agreement and deed cogvietye to a third party.

Probate Costs - Appointment of a Personal Represeative

The costs required in order for a personal reptatiga to obtain authority to sell the house to a
third party pursuant to a probate court proceductide the following:

1. Attorney fees required in order:



. to prepare and file probate court documents nepetspetition for the appoint-
ment of a personal representative of the decedesitze,

and
. to obtain court approval thereof;

2. Administrative fees required in order to obtagntiéied copies of theProbate Letters’,
theWill (if any), and theCourt’'s Order of Probate of the Will (if any);

and

3. Administrative fees required in order to recdrd Probate Letters’, the Will (if any),
and theCourt’s Order of Probate of the Will (if any).

Probate Costs - Court Decree

The costs required in order to transfer title ® tbiouse to the children pursuant to the court de-
cree probate procedure include the following:

1. Attorney fees required in order:

. to prepare and file probate court documents nepesspetition for the court’s
decree that the children are the new owners ofitiuse,
and
. to obtain court approval of the requested decree;
2. Administrative fees required in order to obtagntiéied copies of the CourtBecree of
Ownership;
and
3. Administrative fees required in order to recdrd@ourt’s Decree of Ownership

One problem that will arise in this situation aftdéataining the court’s decree that all of the chil-
dren own the house is that both the children ahaof élheir spouses will be required to sign any
purchase agreement and deed conveying title twchghrty, which in this situation would re-
quire ten signatures.

Transfer on Death Deed Procedure

Alternatively, had the owner usedeansfer on Death Deedn order to convey the house title
to her children upon her death, the children cha@dollectively authorized to sell the house - as
its new owners - approximately two weeks afterdbath of their mother - the time it would take
in order to:

. obtain her death certificate and medical assistale@@ance certificate,
and
. prepare an Affidavit of Survivorship,



which is one or two months sooner than could bemagtished pursuant to a probate court pro-
cedure.

Costs of Transfer on Death Deed Procedure

The costs required in order to transfer title ® ¢hildren pursuant toBransfer on Death Deed
include the following:

1. Attorney fees required in order to prepareTransfer on Death Deedbefore the death
of the decedent);

2. Administrative fees required in order_to recdrdTransfer on Death Deedbefore the
death of the decedent);

3. Attorney fees required in order to preparé#fidavit of Survivorship (after the death
of the decedent);

4. Attorney fees required in order to prepare andiolMedical Assistance Clearance
forms from the appropriate county agency (afterdéath of the decedent);

and

5. Administrative fees required in order_to recdrdAffidavit of Survivorship , Death
Certificate, andMedical Assistance Clearanc€ertificate (after the death of the dece-
dent).

Conclusion

Requiring multiple signatures on any purchase agee¢ and deed increases the risk that some
event could happen which would delay the closimgl/@r incur additional expense, such as:

. the death or bankruptcy of any of the childrenitie,t

. a judgment or tax lien being filed against anyh&f children’s interests in the real prop-
erty,
or

. a divorce involving any of the children’s interestghe real property.

In such cases, just getting all of the children #mair spouses to agree on the terms of a purchase
agreement can be very difficult.

Therefore, in a situation where there are multghlgdren, it may be preferable to have only one
person appointed as the personal representatitieelqyrobate court - in which case only one
signature would be required on any purchase agmaeoneleed conveying title to a third party.
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