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Minnesota Residential Real Estate Purchase Agreements;

Statutory Cancellation of Residential Real Property
Purchase Agreements

In addition to the statutory procedure for termimgia buyer’s rights in a purchase agreement
pursuant to Minnesota Statutes, Section 559.21ichwik only available to sellers - Minnesota
Statutes, Section 559.217 makes available to dingers or sellers two mechanisms for the
cancellation opurchase agreements with respect toesidential real property:

1. A cancellation with theight to cure - pursuant to Minnesota Statutes, Section 559.217,
Subd. 3,
and

2. A “Declaratory Cancellation” - pursuant to Minnesota Statutes, Section 559.31bd.
4.

Definition - Purchase Agreement

Pursuant to Minnesota Statutes, Section 559.219.9y the termgurchase agreement”,
means an:

e earnest money contract,

* purchase agreement, or

» exercised option,

whether or not the instrument is subject to M.tisa 559.21.
Definition - Residential Real Property

Pursuant to Minnesota Statutes, Section 559.210.9y the termresidential real property”,
means real propertincluding vacant land:
* occupied by, or intended to be occupied by,

* inthe aggregataneto four families as their residence.
Application
Pursuant to Minnesota Statutes, Section 559.210.R either the buyer, or the seller, may

cancel gourchase agreement for residential real property pursuant to Minnesota Statutes,
Section 559.217.
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(i) OneParty Cancellation

If the procedures identified in Minnesota Statusgtion 559.217 are followed in a timely
manner by either the buyer or the seller, but ydadith:

. the purchase agreement will be deemed canceled upon expiration of the 15 day notice
period,
and

. theearnest money will belong to the party initiating the cancellation - regardless of

any purchase agreement provision to the contrary,

unless the party upon whom the notice was servéthin the 15 day notice period:

1. Complieswith the conditions in default;
2. Completes any unfulfilled condition;
3. Serves acounter cancellation notice upon the other party pursuant to Minnesota

Statutes, Section 559.217; or
4. Obtainsa court order suspending the cancellation.

Nevertheless, under federal law, it's possible thatseller may not be allowed to retain the
Earnest Money when the buyer applied for, but wesble to obtain, FHA or VA mortgage
financing.

(i)  Two Party Cancellation

If both the buyer and the seller serve in a tinmenner aancellation notice pursuant to
Minnesota Statutes, Section 559.217:

. the purchase agreement will be deemed to be canceled as of the date on which the
later cancellation notice is served upon the opiaety,

i butthe ear nest money will not be awarded to either party.

In that event:

. either party may subsequently petition the courafoaward of the earnest money,
and
. the court shall make a determination as to whigtypsa entitled to the earnest money,

without giving any regard to the party which finsitiated any cancellation proceeding.

In making such determination, the court is allow@donsider the terms of the canceled
purchase agreement in making its determination.
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The court’s order regarding the disposition of ¢élaenest money may be required because a real
estate broker cannot release the earnest monelyuyes, or a seller, without receiving either:

. acourt order directing the disposition of the earnest money,

. anAffidavit of Cancellation pursuant to Minnesota Statutes, Section 559.245d S
7(b),
or

i thewritten agreement of the parties.

However, obtaining a court order may involve a ad&sble expense, including the payment of
court filing fees, motion fees, and attorney fees.

Therefore, achieving a negotiated settlement viéhather party regarding the earnest money
may be advisable.

Cancellation of Purchase Agreement - With the Right to Cure

Minnesota Statutes, Section 559.217, Subd. 3, iftesthe procedure which may be followed
by either party if:

. adefault occurs,
or
. an unfulfilled condition exists after the date specified for fulfillment of suabnclition

in the terms of a purchase agreement for the caneyofresidential real property,
which does not by itsterms cancel the agreement.

In other words, if there is either:

. adefault - which is capable of being cured,
or
. an unfulfilled condition - which can be satisfied,

by the second partyhefirst party can serve a notice upon:
. the second party,

and
. any third party holding the ear nest money,

declaring aconditional cancellation of the purchase agreement.
(i)  Conditional Cancellation Notice

Under this procedure, tlteenditional cancellation notice must:
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. specify by legal description thiesidential real property involved,

and
. identify the purchase agreement by:
" the date and names of the patrties,
and by
. the unfulfilled condition or default.

In addition, theconditional cancellation notice must state that:

. the purchase agreement will be canceled 15 dagssdtvice of the notice upon the other
party to the purchase agreement,
. unless prior to the cancellation date, the parynuwhom the notice is served either:
. complies with the condition in default,
or
" completes the unfulfilled condition(s) - includirifjnecessary, completion of the

purchase or sale of the residential real propertpiaing to the terms of the
purchase agreement.

The actual form of the notice required is identifie the statute, and should be followed
verbatim.

(i)  Serviceof the Conditional Cancellation Notice

Thenotice of conditional cancellation must be served upon the required parties in theesa
manner as:

i anotice of termination of a contract-for-deed pursuant to M.S. 559.21,
or
. asummons in District Court,

which usually requires personal service upon theired parties.

On occasion, if the parties to be served canndadated,service by publication of the notice
may be necessary.

The statutory notice requirement cannot be waiwedry provision of the purchase agreement
to the contrary.

(ili) Legal Effect of Service

Once notice has been provided to all of the requdaties in the manner specified by statute,
the purchase agreement will be canceled unless:
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. within 15 days after service of the notice upon the other party topinehase
agreement,
. the party upon whom the notice was served:

» fully complieswith the condition(s) in default,

» completesthe unfulfilled condition(s),

» initiatesa counter cancellation pursuant to M.S. 559.217,
or

» secures from a court ander suspending the cancellation.

However, obtaining a court order may involve a adbasble expense, including the payment of
court filing fees, motion fees, and attorney fees.

Therefore, negotiating a settlement agreement tivélother party regarding the earnest money
may be advisable.

Cancellation of Purchase Agreement - No Right to Cure

Minnesota Statutes, Section 559.217, Subd. 4, iftemthe procedure to be followed by either
party if:

. a default occurs,
or
. an unfulfilled condition exists after the date gfied for fulfilment of such condition in

the terms of a purchase agreement for the conveyafmesidential real property, which
by the terms of the purchase agreement cancefsitishase agreement.

(i)  Confirmation of Cancellation Notice
The statute identifies the following proceduraluegments:
If an unfulfilled condition exists after the date specified for fulfillmenttbé condition
in the terms of:
* apurchase agreement for the conveyancesdential real property,
» whichby the terms of the purchase agreement cancelsthe pur chase
agreement,
either the purchaser or the seller ncagfirm the cancellation by serving upon:
» theother party to the purchase agreement,
and

» any third party that is holding earnest money under the purchgseeament,
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a notice:

(1) specifying theesidential real property that is the subject of the purchase
agreement, including the legal description;

(2) specifying theur chase agreement by:
= date and names of parties,
and
= the unfulfilled condition;

and
3) stating that the purchase agreerhasbeen canceled.

The actual form of notice which is required is itiéed in the statute, and should be followed
verbatim.

(i)  Serviceof the Confirmation of Cancellation Notice

Theconfirmation of cancellation notice must be served upon the required partiéseisame
manner as:

. anotice of termination of a contract-for-deed pursuant to M.S. 559.21,
or
. asummons in District Court,

which usually requires personal service upon theired parties.

On occasion, if the parties to be served canntdseed, service by publication of the notice
may be necessary.

The statutory notice requirement cannot be waiwedry provision of the purchase agreement
to the contrary.

(ili) Legal Effect of Service

Once notice has been provided to all of the requpaties in the manner specified by statute,
thecancellation of the purchase agreement will be confirmed unless:

. within 15 days after the service of the notice upon the other parthéopurchase
agreement,
. the party upon whom the notice was served either:
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" initiates a counter-cancellation proceeding agamsother party pursuant to
M.S. Section 559.217, Subd. 3 or M.S. Section 5b8.3ubd. 4,
or

" secures from a court ander suspending the cancellation.

However, obtaining a court order may involve a adersble expense, including the payment of
court filing fees, motion fees, and attorney fees.

Therefore, either:

. achieving a negotiated settlement agreement wilother party regarding the earnest
money,
or

. initiating acounter-cancellation,

may be advisable.

In addition, the availability of the remedy ider@d in Minnesota Statutes, Section 559.217,
Subd. 4 has perhaps been limited by a 2011 MinadgSotrt of Appeals decision.

Therefore, consultation with a Minnesota attorreeguggested before attempting to utilize the
provisions of Minnesota Statutes, Section 559.3Libd. 4.

Suspension of Cancellation of a Purchase Agreement

Pursuant to Minnesota Statutes, Section 559.210.9y the termsuspend’, means:

. to temporarily or permanently restrain or enjoicaacellation proceeding under
Minnesota Statutes, Section 559.217, Subd. 3 or 4,
. pursuant to the provisions of Minnesota Statutesti®n 559.211.

(i)  Proceeding under M.S. 559.211
Minnesota Statutes, Section 559.217, Subd. 6, gesvihat:

A seller or a purchaser upon whom the notice iveer

. may commence a proceeding under section 559.2dtéon a court order to suspend
the cancellation of a purchase agreement undergédation,
and

. in the proceeding the court may award court filfiegs, attorney fees, and costs of

service actually expendédthe prevailing party in an amount not to exceed $3,000.
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Therefore, while obtaining a court order suspendmggcancellation of a purchase agreement
may involve a considerable expense, if succes$felparty requesting the order may receive
reimbursement of up to $3,000 in expenses.

However, if a party is not successful in obtainengourt order suspending a cancellation, such
party may have to pay up to $3,000 in costs amragy fees to the other party.

(i) Payment of Coststothe Prevailing Party

Therefore, if a party:

» elects aleclaratory cancellation remedy pursuant to Minnesota Statutes, Sectior?%39
Subd. 4,

» when acancellation with a right to cure pursuant to Minnesota Statutes, Section 559.217,
Subd. 3 would have been required,

the party initiating theleclaratory cancellation action risks:

» facing an injunction by the court to stop the cdlatien proceeding initiated pursuant to
Minnesota Statutes, Section 559.217, Subd. 4,

* being required to pursue a cancellation with atriglcure pursuant to Minnesota
Statutes, Section 559.217, Subd. 3,

and
» being required to pay up to $3,000 in costs aratradly fees to the other party.

Thereforedeclaratory cancellations should be pursued only when there is certaintyttieat
purchase agreement by its terms has been cancihexlita right to cure.

Effect of Cancellation of a Purchase Agreement
Pursuant to Minnesota Statutes, Section 559.217.SUa):

After

a cancellation under subdivision 3

or

a confirmation of cancellation under subdivision 4,

o thepurchase agreement isvoid and of no further force or effect,
o and,

0 except as provided in subdivisioricdurt order awarding the earnest moneyly
earnest money held under the purchase agreement

= must be distributed to,
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» and
» become the sole property of,
the party completing the cancellation of the purchase agreement.
Therefore, notwithstanding the provisions of anychase agreement to the contrary, the earnest

money may be distributed to the party completirggdancellation procedure - in the absence of
a court order to the contrary.

Affidavit of Cancellation of a Purchase Agreement
Pursuant to Minnesota Statutes, Section 559.210.SUb):

When a cancellation under this section has beerptzisd,
the party who served the notice, or that partytsraiey,
may executan affidavit stating

o that the party caused a notice of cancellationessbrved upon the other party,
o0 that the other party
» neithercomplied with the actions required in the notice, if applicable,
» nor obtained a court order suspending the canceligt
and

0 that the property isesidential real property.
TheAffidavit of Cancellation may be used to support any claim to the earnesegno
Evidentiary Value of an Affidavit of Cancellation
Pursuant to Minnesota Statutes, Section 559.217.S4(c):

A copy of the affidavit of cancellation, when attached to eopy of the notice, is prima
facie evidence of the facts therein stated.

Therefore, the facts recited in Affidavit of Cancellation are presumed to be true, unless
contradicted by other evidence.

Release of Earnest Money
Pursuant to Minnesota Statutes, Section 559.217d.S4d):
Except as provided in subdivisiori@durt order awarding the earnest money],

the affidavit of cancellation,
when delivered to a third party holding earnest epuonder the purchase agreement,
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isa sufficient basis for that person to release the earnest money to the party initiating
the cancellation.

Therefore aesidential real property broker may release earnest money to a party stibgnén
Affidavit of Cancellation - in the absence of a court order to the contrary.

Affidavit of Competing Cancellations
Pursuant to Minnesota Statutes, Section 559.217.Si{e):

If either a seller or purchaser
0 commences a cancellation proceeding under thisasect
and
o before completion of the first proceeding
0 theother party initiates a cancellation proceeding under this section,

either party or that party's attornayay execute an affidavit

0 stating thatboth parties caused the notice of cancellation to be servedupe
other party

and

o further specifyinghe date the second notice of cancellation was served upon the
other party.

A copy of the affidavit of cancellation,
when attached to copies of batbtices of cancellation,
is prima facie evidence of

0 thecancdlation of the purchase agreement
and of
o theeffective date of the cancellation of the purchase agreement.

Therefore, a\ffidavit of Competing Cancellation is presumed to establish that the purchase
agreement has been canceled, as of a certainutidges contradicted by other evidence.

Minnesota Real Property Purchase Agreements

While Minnesota fill in the blank” real property purchase agreement forms are relytin
completed by licensed Minnesota real estate brakaissalespersons on behalf of their clients -
it may be advisable in your situation to either:

. have a Minnesota real property purchase agreepnepéred by a licensed attor ney,

or

10
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. have a licensed attor ney review any Minnesota real property purchase agreement
prepared by a real estate broker or salesperseforebit is signed by the parties.

The vast majority of Minnesota real property tranigms are completed using a real property
purchase agreement prepared by a Minnesota redé égbker or salesperson.

Most of the time, the transaction closes, and thingrk out just fine.

However, there is much that can go wrong with Msuta real property purchase agreements,
and mistakes can be difficult to correct.

Minnesota attorneys may prepare a real propertyhase agreement in a different manner than a
purchase agreement which was prepared by a Mirmesal estate broker or salesperson, in
order to better serve the client.

Minnesota real estate brokers provide a valuabidipservice, but they have an interest in
protecting the broker from liability in the transian, and the Association’s standard documents
may reflect such interests.

Some of the larger Minnesota real estate brokegsawan have an interest in promoting the
services provided by related title insurance corggn

On occasion, the interests of a Minnesota reateebtaker may not be completely consistent
with the interests of its clients.

However, even if a Minnesota real estate brokacisg consistent with the interests of its
clients, unless a Minnesota real estate brokealesperson is also licensed as a Minnesota
attorney, they are not permitted to give legal e€lvi

Unauthorized Practice of Law

Minnesota real estate brokers and salespersotisntiezl in the advice that they can provide to
their clients, since M.S. Section 481.02, Subdrdiides in part as follows:

481.02 UNAUTHORIZED PRACTICE OF LAW.
Subdivision 1. Prohibitions.

It shall be unlawful for any person or associatwfpersons, except members of the bar
of Minnesota admitted and licensed to practice thsraeys at law, . . . by word, sign,
letter, or advertisemento hold out as competent or qualified to give legal advice or

counsdl, or to prepare legal documents, or as being engaged in advising or counseling in
law or acting as attorney or counselor at law, nrfurnishing to others the services of a
lawyer or lawyers, or, for a fee or any consideoati to give legal advice or counsel,
perform for or furnish to another legal services, , or, for a fee or any consideration,

11
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to prepare for another person, . .. any otherledpcumentexcept as provided in
subdivision 3.

M.S. Section 481.02, Subd. 3a carves out a limatexkption for Minnesota real estate brokers
and salespersons, by providing as follows:

Real estate closing services.

Nothing in this section shall be construed to pra\gereal estate broker, a real estate
salesperson, or a real estate closing agent, aselfin section 82.5%rom drawing or
assisting in drawing papersincident to the sale, trade, lease, or loan of property, or

from charging for drawing or assisting in drawingeim, except as hereafter provided by
the Supreme Court.

M.S. Section 82.81, Subd. 11 also prohibits Minteeseal estate brokers and salespersons from
discouraging the use of Minnesota attorneys, byighog as follows:

Prohibition against discouraging use of attorney.

Licensees shall not discourage prospective pattiesreal estate transaction from
seeking the services of an attorney

Conclusion

The laws regarding the cancellation of Minnesotaipase agreements are complicated, and the
available procedures are not well-suited to dositvgelfers.

While Minnesota real estate brokers and salespgrs@mvide a valuable service to the public,
they are not allowed to provide legal advice inarelgo such matters unless they are also
licensed as attorneys, as providing such adviceguagtitute the unauthorized practice of law
on their part.

Please contact Minnesota Attorney Gary C. Dahlessistance:

. with the preparation or interpretation of any Miso& Real Property Purchase
Agreement,
or

i upon any default in the terms of a Minnesota reaperty purchase agreements, or any

unfulfilled condition in such purchase agreemeriticlv may allow for a statutory
cancellation of the purchase agreement, or othgotraged settlement.

If you have an e-mail account, and a good Intecnahection, Attorney Gary C. Dahle can assist
you in any Minnesota County.

Copyright 2013 - All Rights Reserved.
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Gary C. Dahle

Attorney at Law
2704 County Road 10
Mounds View, MN 55112

Phone: 763-780-8390
Fax: 763-780-1735

gary@dahlelaw.com
L egal Disclaimer

Information provided herein is only for generaldrhational and educational purposes. The laws dawgr
Minnesota real property purchase agreements invobwey complex legal issud$.you have a specific legal
problem about which you are seeking advice, either consult with your own attorney or retain an attorney of
your choice.

Gary C. Dahle, Attorney at Law, is licensed to fpizclaw only in the State of Minnesota, in the tédiStates of
America. Therefore, only those persons interestedatters governed by the laws of the State of Ekoita should
consult with, or provide information to, Gary C.lide, Attorney at Law, or take note of informatiomyided
herein.

Accessing the web site of Gary C. Dahle, Attornielav - http://www.dahlelaw.com - may be held tosbeequest
for information. However, the mere act of eithep\ypding information to Gary C. Dahle, Attorney &, or taking
note of information provided on http://www.dahlelaam, does not constitute legal advice, or thebdistanent of
an attorney/client relationship.

Nothing herein will be deemed to be the practickwaf or the provision of legal advice. Clients aceepted by
Gary C. Dahle, Attorney at Law, only after preliraig personal communications with him, and subjechutual
agreement on terms of representation.

If you are not a current client of Gary C. Dahlétofney at Lawplease do not use the e-mail linksor formsto
communicate confidential information which you wish to be protected by the attorney-client privilege.

Please use caution in communicating over the Iatefifhe Internet is not a secure environment andicential
information sent by e-mail may be at risk.

Gary C. Dahle, Attorney at Law, provides the httpsw.dahlelaw.com web site and its contents onaanis" basis,

and makes no representations or warranties comgesite content or function, including but not lied to any
warranty of accuracy, completeness, or currency.
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